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U.S. Customs Service 


General Notice 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“KNOTT’S BERRY FARM” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to Section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under Sec- 
tion 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of the 
trade name “KNOTT’S BERRY FARM”, used by Knott’s Berry Farm, a 
corporation organized under the laws of the State of California, located 
at 8039 Beach Boulevard, Buena Park, California 90620. 

The application states the trade name is used in connection with 
clothing and souvenirs. The merchandise is manufactured worldwide 
by authorized licensees. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before March 19, 1991. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Consti- 
tution Avenue, N.W. (Room 4108), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Patricia A. Aiken, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229 (202-566-5765). 


Dated: December 26, 1990. 
Timotuy P. TRAINOR, 
Acting Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, January 18, 1991 (56 FR 2064)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-1) 


UNITED STATES, PLAINTIFF v. COMMODITIES Export Co. AND 
OD REPUBLIC INSURANCE CoO., DEFENDANTS 


Court No. 89-03-00144 


Defendants move to dismiss plaintiff's action to recover liquidated damages, alleging 
that the action is time barred by the statute of limitations and also that, since all entries 
were liquidated, no action can be pursued. 

Held: Plaintiff's action was brought within the time allowed by the relevant statute of 
limitations, 28 U.S.C. § 2415. Moreover, liquidation does not bar this suit since the goods 
were liquidated after the Notice of Penalty or Liquidated Damages and Demand for Pay- 
ment was issued. 

{Defendants’ motion to dismiss is denied. ] 


(Dated January 9, 1991) 


Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Civil Division, Commercial Litigation Branch, U.S. De- 
partment of Justice (Mark S. Sochaczewsky) for plaintiff. 

Walter H. Lubienski and Roger E. Craig for defendants. 


OPINION 

TsoucaLas, Judge: Defendants, Commodities Export Co. and Old Re- 
public Insurance Co. (collectively, “Commodities”), have moved to dis- 
miss the action by the United States Customs Service (“Customs”) to 
collect liquidated damages on a bond. Defendants claim that the action 
is time barred because the statute of limitations has expired. Defen- 
dants also assert that Customs is barred from suing to collect liquidated 
damages on the relevant entries because the entries have been liqui- 
dated. 


BACKGROUND 


The facts of this case were set out in detail in United States v. Com- 
modities Export Co.,14CIT__, 733 F. Supp. 109 (1990). Briefly, Com- 
modities operates a duty-free store and bonded warehouse. Goods are 
stored in the warehouse duty-free until sold through the retail store. 
Pursuant to 19 U.S.C. § 1555 (1982), Commodities executed a Proprie- 
tors Warehouse Bond (“bond”) in the amount of $50,000 in December 
1982. The bond is designed to insure that goods stored duty-free in a 
bonded warehouse do not enter the stream of commerce of the United 
States without payment of duties or taxes due thereon. 
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On February 22, 1983, Customs officials conducted a “spot check” in- 
spection of Commodities’ warehouse and found that, in violation of the 
bond, certain merchandise was improperly marked and other goods 
were missing. Consequently, on March 21, 1983, Customs mailed to 
Commodities a Notice of Penalty or Liquidated Damages Incurred and 
Demand For Payment (“Notice”) pursuant to the bond. The Notice 
states that the importer has sixty days within which to pay. When no 
payment was forthcoming, Customs filed aSummons and Complaint in 
this court on March 17, 1989. 


DISCUSSION 


I. Statute of Limitations: 

As a preliminary matter, the parties do not agree which statute of 
limitations governs this case. Defendants claim that liquidated dam- 
ages are penalties and therefore, the applicable statute is 19 U.S.C. 
§ 1621 (1982), which bars such actions if not initiated within five years 
after the discovery of the alleged offense. In support of this argument, 
defendants have cited to the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1623(b)(1) (1982), and Customs’ accompanying regulations. 

Section 1623(b)(1) authorizes the Secretary of the Treasury to “pre- 
scribe the conditions and form of [a Customs] bond, and fix the amount 
of penalty thereof, whether for the payment of liquidated damages or of 
a penal sum.” Similarly, Customs’ regulations empower the Commis- 
sioner of Customs to “[p]rescribe the conditions and form of [a Customs] 
bond, and fix the amount of penalty, whether for the payment of liqui- 
dated damages, or of a penal sum.” 19 C.F.R. § 113.2(a) (1983). Com- 
modities claims that these two provisions provide clear cut definitions of 
liquidated damages as penalties. The Court sees little justification for 
Commodities’ unique interpretation of the statute and regulation. The 
statute is not a definitional one, and the use of the word penalty does not 
automatically convert liquidated damages into penalties, where they 
otherwise are not. 

It is well settled that liquidated damages “are not penalties if they are 
reasonable and the exact amount of the damages sustained would be dif- 
ficult to prove.” United States v. Imperial Food Imports, 834 F.2d 1013, 
1016 (Fed. Cir. 1987); United States v. Lun May Co.,12CIT__, 

680 F. Supp. 1573, 1576 (1988); United States v. Monza Automobili, 1: i2 
ee 683 F. Supp. 818, 821 (1988); United States v. American 
Motorists Ins. | Co. , 11 CIT 944, 947, 680 F. Supp. 1569, 1572-73 (1987).1 

In the instant action, the liquidated damages are equal to $100 for 
each failure to comply with the bond plus five times the duty and tax due 
on dutiable or taxable merchandise. If the goods are not dutiable, then 
the liquidated damages equal $100 plus the value of the merchandise. 
See Exhibit A of Plaintiff’s Complaint. In light of the caselaw and the 


A Liquidated damages were held to be reasonable where they equaled the value of the product plus the estimated du- 
ties and taxes. See Imperial Food, 834 F.2d at 1016; Monza, 12 CIT at , 683 F. Supp. at 821; Lun May, 12 CIT at 
, 680 F. Supp. at 1576. 





U.S. COURT OF INTERNATIONAL TRADE 


policy of discouraging foreign-made goods from entering the commerce 
of the United States without payment of duties and taxes, the Court 
finds that this provision is reasonable, and does not constitute a penalty 
on Commodities. Hence, the five year statute of limitations in 19 U.S.C. 
§ 1621 is inapplicable to this case.2 

Moreover, a number of cases in this court have applied the six year 
statute of limitations in 28 U.S.C. § 2415 to liquidated damages cases. 
United States v. Peerless Ins. Co.,12 CIT __, 703 F. Supp. 955, 957 
(1988); United States v. Angelakos,12CIT__,__, 688 F. Supp. 636, 
637 (1988). The Court here follows those decisions and holds that this 
action is governed by the six year statute of limitations for actions for 
money damages brought by the United States and founded upon a con- 
tract. 28 U.S.C. § 2415(a) (1988).3 

The parties also disagree on the issue of when the statute of limita- 
tions began torun. The statute bars actions for contract damages unless 
they are brought “within six years after the right of action accrues.” 28 
§ 2415(a). Thus, the dispute is as to when Customs’ right to sue to col- 
lect liguidated damages accrued. Defendants claim it was when the Cus- 
toms officers conducted a spot check inspection on February 22, 1983, 
and found discrepancies in merchandise. Motion to Dismiss at 4. Plain- 
tiff asserts that it had no right of action until after it mailed the demand 
for payment of liquidated damages on March 21, 1983. Plaintiff’s Memo- 
randum in Opposition to Defendants’ Motion to Dismiss and in Support 
of Plaintiff's Motion for Summary Judgment at 8. 

In United States v. Atkinson, 6 CIT 257, 575 F. Supp. 791 (1983), Cus- 
toms mailed a notice to defendant ordering him to redeliver merchan- 
dise within five days, in accordance with the terms of the entry bond. In 
applying 28 U.S.C. § 2415, the court held that the statute of limitations 
began to run when defendant failed to redeliver the goods five days after 
the notice was mailed. 6 CIT at 260, 575 F. Supp. at 794. There, the de- 
fendant breached the bond by failing to redeliver merchandise in accor- 
dance with the bond. In so ruling, the court reiterated the “general rule 
that ‘the statute of limitations begins to run on the date that a cause of 
action for breach accrues, which is ordinarily the time of the breach of 
the agreement.’” Jd., quoting Schmidt v. McKay, 555 F.2d 30, 34 (2d Cir. 
1977). 

In this case, Commodities allegedly breached the bond by not being 
able to account for all the goods in their bonded warehouse. The bond 
does not require that Customs send to importer a notice of demand for 
liquidated damages. Hence, the breach did not occur when Commodi- 
ties failed to pay liquidated damages, but rather when Commodities 


2 Furthermore, this court has held that section 1621 did not apply to a counterclaim by the United States for liqui- 
dated damages arising from the breach of a Customs bond. DiGiorgio v. United States, 8 CIT 192, 196-97 (1984). There, 
the court distinguished actions for liquidated damages from “penalty-type proceedings,” and allowed the action to go 
forward based on 28 U.S.C. § 2415(f). 

328 U.S.C. § 2415(a) provides in pertinent part: 

* * * every action for money damages brought by the United States or an officer or agency thereof which is founded 
upon any contract express or implied in law or fact, shall be barred unless the complaint is filed within six years 
after the right of action accrues * * *. 
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failed to account properly for all the merchandise stored in their ware- 
house. This occurred on February 22, 1983.4 

Customs contends, however, that the government’s right of action did 
not accrue until after it had sent notice of demand for liguidated dam- 
ages to Commodities, even though the breach allegedly had occurred al- 
ready. Congress gave no guidance as to when the right of action accrues. 
No statutory provision requires that Customs first send notice of de- 
mand for liquidated damages to importers before suing in this court to 
collect. Instead, Customs cites to its regulations for support for this con- 
tention. 

Part 172 of Customs’ regulations deals with provisions relating to 
notices of liquidated damages. 19 C.F.R. § 172.1(a) (1983) states that, 
upon breach of “any bond posted with Customs, the principal shall be 
notified in writing of any liability for liquidated damages incurred by 
him and a demand shall be made for payment.” The issue then is 
whether Customs has a right of action before such notice is sent; and 
further, whether Customs can indefinitely extend the statute of limita- 
tions by postponing the issuance of the notice. 

This court addressed the issue in United States v. Continental Sea- 
foods, Inc., 11 CIT 768, 672 F. Supp. 1481 (1987).5 That case dealt with a 
food importer whose merchandise was found to be contaminated. The 
importer was given fifteen days to try to cure the problem. Eight months 
later, Customs determined that the food was still unacceptable and is- 
sued a notice of refusal of admission, ordering the goods exported within 
ninety days. The court held that the statute of limitations in § 2415 did 
not begin to run until the ninety day period expired, despite the impor- 
ter’s claim that the statute should run from the fifteenth day after the 
notice to cure. 11 CIT at 770, 672 F. Supp. at 1483-84. As here, the im- 
porter asserted that the government could indefinitely postpone the 
running of the statute by delaying the sending of the notice of refusal of 
admission. In holding that the eight month gap between breach and no- 
tice was not unreasonable, the court stated that it would “not presume 
that the government will deliberately withhold the notice of refusal of 
admission.” Id. 

In the instant action, the Notice was issued on March 21, 1983, less 
than one month after the inspection. While the government may not 
indefinitely postpone the issuance of a demand for payment, the govern- 
ment is entitled to a reasonable time after such inspection during which 
to calculate the damages. The court finds that the period between the 
inspection and the issuance of the Notice, to wit, less than one month, 


4 Indeed, in the government’s Complaint it is stated that “[a]s a result of [the spot check] inspection it was deter- 
mined that Commodities was in default on Condition 2(b) of the bond, as 37 warehouse entries were not marked and 
segregated by entry number. Shortages in seven (7) entries were also discovered during the inspection. As there was 
no written notification to Customs by Commodities of any shortages, these shortages constituted a default under Con- 
dition 5(g) of the bond.’ Plaintiff's Complaint at 3. 


5 The issue also was raised in Angelakos, but the court did not reach it because plaintiff's suit was brought within six 
years of the defendants’ actual breach of the bond terms. 12 CIT at , 688 F. Supp. at 637. 
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does not constitute an unreasonable delay on the part of the govern- 
ment. 

Furthermore, Customs regulations dictate that a notice of demand for 
liquidated damages must be issued to the importer. 19C.F.R. § 172.1(a). 
If the government could bring suit immediately upon discovery of al- 
leged discrepancies in merchandise, there would be no reason for the 
regulations, which serve the useful purpose of administratively notify- 
ingimporters of their liability, and providing them with an opportunity 
to respond without resort to the judicial system.6 

The Court concludes, therefore, that Customs may not bring suit 
prior to issuance of the notice of demand for liquidated damages. The 
Notice was issued on March 21, 1983, after which Commodities had 
sixty days to respond, either by paying or by filing a petition for relief. 
Notice, Exhibit B to Plaintiff's Complaint; see also 19 C.F.R. § 172.2(a). 
Thus, the statute of limitations did not begin to run until after the dead- 
line expired, that is, on May 20, 1983. Since the Complaint was filed on 
March 17, 1989, it was within six years of the date the right of action ac- 
crued and, accordingly, was timely commenced. 


B. All Entries Liquidated: 

Commodities also claims that Customs’ action may not proceed be- 
cause the relevant entries have been liquidated, and barring timely pro- 
test or reliquidation, liquidation is final and conclusive and may not now 
be challenged. Defendants assert that, by liquidating Commodities’ 
goods, Customs accepted that they were exported properly and is es- 
topped from bringing suit for liquidated damages. The government ad- 
mits that the entries were liquidated duty-free, but states that 
liquidation does not bar this action.7 Since the demand for liquidated 
damages was sent prior to liquidation, Customs asserts that “the de- 
termination of duty liability does not discharge the liability for the obli- 
gation required by the bond.” Plaintiff's Memorandum at 10. 

Defendants cite to our appellate court’s ruling in United States v. Utex 
Int'l, Inc., 857 F.2d 1408 (Fed. Cir. 1988), for the proposition that liqui- 
dation is final and conclusive and, “absent timely reliquidation or pro- 
test it was final as to all aspects of the entry,” including liquidated 
damages. Jd. at 1412. In Utex, the court refused to allow the government 
to avoid the finality of liquidation by subsequently issuing a Notice of 
Refusal of Admission of contaminated shrimp, and later a Notice of Pen- 
alty or Liquidated Damages Incurred and Demand For Payment, be- 
cause the notices were issued after liquidation. The court wrote that the 
“importer, the surety, and the government are bound by and have the 
right to rely on the finality of liquidation.” Jd. Consequently, the liqui- 
dation stood and the government’s collection action against the surety 
was dismissed for lack of jurisdiction. 


6 Also, the regulations state that, only if liquidated damages are not paid within sixty days after demand is sent will 
the matter be turned over to the U.S. Attorney’s office. 19 C.F.R. § 172.2(a) (1983). 

7 According to Customs, the goods were liquidated between April and October 1983. See Exhibit E of Plaintiff's 
Memorandum. 
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In United States v. Toshoku Am.., Inc., 879 F.2d 815 (Fed. Cir. 1989), 
the court dealt with a similar set of facts, where imported tuna was 
found contaminated by the Food and Drug Administration (“FDA”). 
The FDA issued a Notice of Detention and Hearing, and Customs then 
issued a Notice of Refusal of Admission. 879 F.2d at 816. Subseguently, 
Customs liquidated the merchandise and, six months after liquidation, 
Customs issued a Notice of Penalty or Liquidated Damages Incurred 
and Demand For Payment. The court stated that the finality of liquida- 
tion principle expressed in Utex was inapplicable in Toshoku because 
“the Notice of Refusal of Admission was issued prior to the erroneous 
liquidation of the entry by Customs.” Jd. The court in Toshoku stated in 
a footnote that Utex stood for the proposition that obligations vested 
prior to liquidation are not comparable to post-liquidation obligations.” 
Id. Thus, the obligation to pay liquidated damages arose with the issu- 
ance of the Notice of Refusal of Admission, and the subsequent liquida- 
tion did not, in itself, preclude the collection suit. 

In the present action, Customs issued a Notice of Penalty or Liqui- 
dated Damages Incurred and Demand For Payment one month after 
finding breaches of the bond. It was only after the Notice was issued that 
the goods were liquidated. The obligation to pay liquidated damages 
arose on March 21, 1983, the date the Notice was issued, and this issu- 
ance served to put Commodities and Old Republic on notice that they 
had breached their warehouse bond. The subsequent liquidation of the 
merchandise therefore does not preclude this suit. 


CONCLUSION 
Since plaintiff brought this action within six years after the right of 
action accrued, in accordance with 28 U.S.C. § 2415, the statute of limi- 
tations does not bar this suit. Moreover, the liquidation of the merchan- 
dise does not thwart the suit as it came after the notice of assessment of 
liquidated damages was issued. Accordingly, defendants’ motion to dis- 
miss is denied. 
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